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injury arising from that source. This duty is imposed by the 
common law irrespective of any contract. A sufficient privity, 
in all cases of this class, exists between parties from and to whom 
duties are owing, when their breach is the cause of the injury. 
Here there is a legal duty owing to the servant, irrespective of 
the contract between the lessor and the lessee, and though he can 
sustain no action on the contract, he can for neglect of duty. These 
duties involve the safety and security of those who are in the law- 
ful use of the road and are of a general and public character, and 
for their non-performance any person particularly injured can 
sustain his action. Smith v. Ry. Co., 19 N. Y. 127; Merrill v. Ry. 
Co., 54 Vt. 200; Sawyer v. Ry. Co., 27 Vt. 370; Nugent v. Ry. 
Co., 80 Me. 62. 



THE DOCTRINE OF ASSUMPTION OF RISK, AS APPLIED TO THE BREACH 
OF SPECIFIC DUTIES IMPOSED BY STATUTE. 

When a statute imposes upon the employer some specific 
duty for the protection of the employee, and the employer fails to 
comply with the requirements of the statute, and by reason thereof, 
the employee is injured, whether or not the employer is liable, is 
a question upon which there is much conflict. 

There seem to be three doctrines. One doctrine is still that the 
statutory provisions imposing specific duties upon the employer 
for the protection of the employee, do not change the common-law 
rule, relating to obvious risks, and that the servant may waive 
compliance with "the statute. Goodrich v. Washington Mills Co., 
160 Mass. 234. The cases which support this doctrine, hold that 
where a servant enters into the employment of his master, know- 
ing of the dangers and of the failure to comply with the statute, 
which is obvious, he cannot recover for injuries received during 
the course of his employment. They hold that he impliedly agrees 
to assume the risks of the employment. This being so, the master 
owes him no duty and he cannot say thai the master was negligent 
in failing to supply the safeguards required by statute. O'Maley 
v. Gaslight Co., 158 Mass. 135. Some of these cases reason that 
if the requirements of the common law may be waived, why can- 
not the requirements of statutes be waived? No reason can be 
found why a man may not accept the obvious risks of his employ- 
ment, under a statute, as well as at common law. He may be in- 
duced to do so by higher wages. The statute does not deprive 
a man of his free agency. Monzie v. Friedline, 33 N. Y. App. 
Div. 217. 
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Another class of cases goes upon the theory that if the statute 
is a mere affirmation of the common law, the rule as to assumption 
of risk remains the same. But if the statute sets up a definite 
standard and requires specific measures, to be taken by the em- 
ployer, other considerations come up. The fact of such legislation 
shows that the common law rules did not afford sufficient protec- 
tion to the employee; that the employee did not stand upon a foot- 
ing of equality with the employer in contracting for his safety. 
On account of these conditions the legislature required certain 
specific measures to be taken for his protection. The standard 
of safety is no longer left to the employer. How then can there 
be any lawful contract that the employer shall violate the law and 
not be liable for it? An agreement that the employee shall waive 
the breach by the master, of an obligation imposed upon him by 
statute is void as against public policy. Baddeley v. Granville, 19 
Q. B. Div. 423; Durant v. Mining Co-, 97 Mo. 62; Narramore v. 
R. R. Co., 96 Fed. 298. These cases hold that the common law 
rule has nothing to do with a breach of a specific duty imposed 
by statute upon the employer; that the knowledge by the servant, 
that the master has not complied with the statute will not prevent 
him from recovering damages for injuries resulting from such 
breach of duty. Hochstetter v. Coal Co., 8 Ind. App. 442. This 
was the finding of Indiana court in the recent case of Indiana & C. 
Co., v. Neal, 15 N. E. 295. In the case of Quack enbush v. R. R. 
Co., 62 Wis. 411, the statute required all railroad companies to 
fence their road. The plaintiff entered into their employment, 
knowing that the road was not fenced. He was killed as a result 
of defendant's breach of duty, and the court held the company 
liable. They said that if the plaintiff knew the road was un- 
fenced, he must also be presumed to know that the statute pro- 
tected him. 

The third class of cases has for its theory that a sharp dis- 
tinction must be drawn between assumption of risk and contribu- 
tory negligence. A man may continue in dangerous work, 
knowing of the failure to comply with the statute and while tak- 
ing great care to avoid any accident, be injured. These cases hold 
that he may recover in such a case. But if he has been guilty of con- 
tributory negligence he cannot of course recover. In a Michigan 
case, an employee was killed as a result of the employer's breach. 
The court held the company not liable but expressly stated that 
it would have been liable but for the contributory negligence of 
the employee. Grand v. R. R. Co., 83 Mich. 564. This last 
doctrine seems to be the soundest, both in reason and in justice. 



